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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

() w5 Eh d we # o  aiRe wr & Rt ST AT s e § ar R

Wﬁ@mﬁw%aﬁwnﬁﬁ a7 Rl WU AT WS ¥ A1 ag et drear

PSRN m%ﬁwﬁ@mﬁm%ﬂmg‘é‘@l

\’ at},%w/@f'\‘p ocessing of the goods in a warehouse or in storage whether in a factory or in a

(@)  ATRa & argy [T g AT weer § FRaifad #7rer o3 A A1 & RAfRwior # Swi e iy /e W@
ITITE [ e & ATAS § ST AT & a1g< Rl g a7 oo # [Raifaa g1

1



In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T Lo, et SeTE o U SaT H AT TR & wid srfier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) =0T ScUTa Qe Sfafeas, 1944 & a=T 35-#1/35-3 % siaia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
.380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nomi;;a.te-uxmic sector bank of the
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In case of the order covers a number of order-in-Original, fee for each O.I1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T o, Heeld IUTEA Yoo U qATHT el =rareser (feee) T aid orfisfr & wraet
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10 #3Ig TUTC gl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiij  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded Whe:/e/d.u yrorduty and penalty are in dispute,
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F.No. GAPPL/COM/STP/5223/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Poojaben
Mahendrabhai Sharma, E-403, Shakuntal Apparatment, Nr.
Ramwadi, Ghodasar, Ahmedabad -380050 (hereinafter referred to as
“the appellant”) against Order-in-Original No. 433/AC/Div-
[/HKB/2022-23 dated 28.02.2023 (hereinafter referred to as “the
impugned order”) passed by the Assistant Commissioner, Central
GST, Division-I, Ahmedabad South (hereinafter referred to as “the
adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are
holding PAN No. BOAPS7010H. The Income Tax Department
provided data indicating taxable income for the Financial Years
2014-15. On scrutiny of the data received from the Central Board of
Direct Taxes (CBDT) for the Financial Years 2014-15, it was noticed
that the appellant had earned an income of Rs. 71,28,195/- during
the F.Y. 2014-15, which was reflected under the heads “Sales /
Gross Receipts from Services (Value from ITR)”filed with the Income
Tax department. Accordingly, it appeared that the appellant had
earned the said substantial income by way of providing taxable
services but had neither obtained Service Tax registration nor paid
the applicable service tax thereon. The appellant were called upon to
submit required details of service provided during the F.Y. 2014-15,
however, they did not respond to the letters issued by the
department. The appellant’s failure to register for service tax,
respond to correspondence, and properly assess service tax liability
led to allegations of willful suppression of facts aﬁd evasion of
payment. As a result, a demand for service tax payment of Rs.
8,81,044 /- for the F.Y. 2014-15 along with interest and penalties,

was issued.

2.1. Subsequently, the appellant were issued Show Cause Notice
No. V/15-189/Div.-I1/Poojaben Mahendrabhai Sharma/2020-21
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Demand and recover an amount of Rs. 8,81,044/- for F.Y.

2015-16 under proviso to Sub Section (1) of Section 73 of the

Finance Act, 1994 along with interest under section 75 of the

Finance Act 1994 (hereinafter referred to as 'the Act).

b)

b)

4.

Impose penalty under the provisions of Section 77 (1) and 78
of the Act.

The SCN was adjudicated vide the impugned order wherein:

The demand of service tax amounting to Rs. 8,81,044/- was
confirmed under proviso to Sub-Section (1) of Section 73 of the
Act.

Penalty amounting to Rs. 8,81,044/- was imposed under

section 78 of the Act.

Penalty amounting to Rs. 10,000/~ was imposed under section
77(1) of the Act.

Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:

> According to wide Mega Exemption Notification No. 12/2012-

Service Tax dated 17.03.2012 the Central Government being
satisfied that it is necessary in the public interest so to do
hereby exempts the some of taxable service from the whole of
the service tax leviable thereon under Section 66B of the said
Act

The Appellant is involved in business activity which is covered
under Point NO. 30-“Carrying out an intermediate production

process as job work of Textile processing.”

The appellant have submitted copy of Form 26AS certificate,
ledger copy, ITR acknowledgement in /pq’s’peeﬁ@ﬁ F.Y.2014-15.
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5. Personal hearing in the case was held on 13.03.2024. Sh.
Nimesh R. Hariya appeared for PH on behalf of the appellant. He
informed that the client is textile job worker which is exempt under
sr. No. 30 of the Notification No. 25/2012.

6. Ihave gone through the facts of the case, submissions made in
the Appeal Memorandum and the material available on records. It is
observed from the records that the present appeal was filed by the
appellant on 21.09.2023 against the impugned order dated
28.02.2023 and received by the appellant on 28.02.2023. It is
observed that the Appeals preferred before the Commissioner
(Appeals) are governed by the provisions of Section 85 of the
Finance Act, 1994. The relevant portion of the said section is

reproduced below:

“(3A) An appeal shall be presented within two months from the date
of receipt of the decision or order of such adjudicating authority,
made on and after the Finance Bill, 2012 received the assent of the
President, relating to service tax, interest or penalty under this
Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, if
he is satisfied that the appellant was prevented by sufficient cause
from presenting the appeal within the aforesaid period of two
months, allow it to be presented within a further period of one
month.”

6.1 In terms of Section 85 of the Finance Act, 1994, an appeal
before the Commissioner (Appeals) is to be filed within a period of
two months from the receipt of the order being appealed. Further,
the proviso to Section 85 (3A) of the Finance Act, 1994 allows the
Commissioner (Appeals) to condone delay and allow a further period
of one month, beyond the two month allowed for filing of appeal in

terms of Section 85 (3A) of the Finance Act, 1994.

6.2 In the instant case, the impugned order dated 28.02.2023
admittedly received by the appellant on 28.02.2023. Therefore, the
period of two months for filing the appeal before the Commissioner
(Appeals) ended on 28.04.2023. The further period of one month,
which the Commissioner (Appeals) is empowered to condone for

present appeal
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was filed by the appellant on 21.09.2023 is, therefore, filed beyond
the Condonable period of one month as prescribed in terms of

Section 85 of the Finance Act, 1994 and is time barred.

6.3 My above view also finds support from the judgment of the
Hon’ble Tribunal, Ahmedabad in the case of Zenith Rubber Pvt. Ltd.
Vs. Commissioner of Central Excise and Service Tax, Ahmedabad —
2014 (12) TMI 1215 — CESTAT, Ahmedabad. In the said case, the
Hon’ble Tribunal had held that:

“5. It is clear from the above provisions of Section 85(3A) of the
Finance Act, 1994 that Commissioner (Appeals) is empowered to
condone the delay for a further period of one month. The Hon’ble
Supreme Court in the case of Singh Enterprises (supra) held that
Commissioner (Appeals) has no power to condone the delay beyond
the prescribed period. In our considered view, Commissioner
(Appeals) rightly rejected the appeal following the statutory
provisions of the Act. So, we do not find any reasons to interfere in
the impugned order. Accordingly, we reject the appeal filed by the
appellant.”

7. In view of the above discussions and following the judgment of
the Hon’ble Tribunal, supra, I do not find this a fit case for
exercising the powers conferred vide Section 85 (3A) of the Finance
Act, 1994. Therefore, I reject the appeal filed by the appellant on the

grounds of limitation.

8.  3fUicehdl gRI SRR 3MUid B e SIRIgd diic 4 fpar o g

The appeal filed by the appellant stands disposed of in above

terms.
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1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2. The Principal Commissioner, CGST, Ahmedabad South

3. The Assistant Commissioner, Central GST, Division-I, Ahmedabad
South.

4. The Supdt. (Appeals), CGST, Ahmedabad South (for uploading the
OIA) |
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