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qt{ qf% A wft@wlv + wiTh qRm nur jet qR Br ©rjgr % vfl WiTfRTft dtt <VTR ITV mFr
%f%qTft#Wftv win Eq+wrwtqq wga%tv©m€,§tnf%qt mir #fRva©-v6m {1

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

VNevtrn rrlqftwr qlqrr:-

Revision application to Government of India:

(1) #ghrMwqqqr©©f#fhFT,r994=FtKraWKK dtt Rav W qni©%TTtflqjHI UFa;B
abura h vqq uw % atmf€ !qftwr ©r8rr wSb vfhr, vm vt©H, fRv +qr@, TmFq ftwEr,
qhftqfRv, dt©T€hT WTT, dVR Tjnt, q{ft®ft: lroool=##tqTdtqTf@ ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision

Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) vfl vm =FT§Tft#vrq++vqqft6Tfhhn VT#+f%dtwrFIETrwq vlWTt + Tr fm
yvrrn+q3twTrrH+nq&qTagvqFt+,qrfqM WTmnWWTH+qT{q€MtqTWT++

/}!.HMt www+$ vm8Mn%anqg{BfI
fir;// @@ IE\ in case of any Ioss of goods where the- Ioss occur in transit from a factory to a
qT.i\ a$ w§r}@ouse or to another factory or from one warghouse to another during the course
\?%:,wiM.Vocessing of the goods in a warehouse or in storage whether in a factory or in a

\x ; ?diehouse.

(V) vn€ b4TF Wt nyu vtw+MfRvn@ w vr nq#ftfbrhr+@Bihr grT%q+qm qt
uqnq qj@hft8z%xn+qqtvrm+aFfqMITV Tr yew +fWivel
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(T) vfl qFq©ryTTZTqf+ufqqTVNa 4dTF (+nqqrqzTq#t)fhrfvfMrTwr VEr jrl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(q) +fmr®qnq#T nwa qr@hjTTZTq%f#vqt q8%ftZVFq=Ft=T{igtIq+ greer qt vr
ura u+ f%n #!eTf@E©TtU,Wftq%UaqTftVqt vqqqtqr4n+fqv wfbfbm (+ 2) 1998

Tra 109 Krafq3Hfqu Tv§tl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) +'dh ann qm (wfM) fbmqdt, 2001 % fhm 9 % gmtv fRfRffp vw few R-8 q qt
vfhft +, 9fqv mew iT vfl qTtqT tfqv ftqhr & dtv nw h 'ftzuiq-wtqr T+ wfM mtv =Ft drqt
vf©ft + vrq af# ©iqqr fwn vr4r qTQVI wh vrq @rar ! ©r l@r qfhf # #mFa urn 35-1 it
f+afftv qt % !wdm % WT % vrq agn-6 vmm =Ft vfl 'ft qt+F qTfiPI

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule 1 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the C)IO and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RRJn wrtBt #TTqq§Y#TTT6T Tq vr@ TTl Tr nT+%q8qt©qt 200/-=€tvy'TTTT=R

gTr#Nqd+7Wt® Tq@r©+@r©€rutrOOO/-=Ft=$tvyqTm qt qTVI

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

tfVTT w, iTf#ruqrqqqv6vq8qTHt nfl?fhRiHTf$Fwr#vfiwftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) iTJB{mnqq qPr gf#fvRI, 1944 =ET mTr 35-dt/35-q + +WtT:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) doRf&d qR„ad + 'r?TV 31Im :r©qTqT gt wftq, wftqt %VTq+ if Ibn W, iT'#
uqNq T,r IT+ +qr©{ 3FfHht arRTf@rar (fR%) =Ft qf8rT Wr qtfnm, g + 2-d VPn,

<gTR# TnT, ©WTT, MUTTPTT, g§TqNTR-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2rldfloor, Bahumali 'Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 ag prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1l000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public

sector bank of the place where the bench of any nonjina-SWlic sector bank of the
place where the bench of the Tribunal is situated. /’< =„,ba\,
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(3) vfl sw wtqr + q{ IF wtqft %r WITtqr elm e at vM lv qtqqr + f&v =$tv qr TT?TV a{ql
+r + f+i=rT vm qTfijT sw aq ii tIt gIl gt fiT faw qa wt & m+ + fRI{ VqTf+gIft wftTfh
qmTfhwn+tvq wftvqrMbrwrnqtqqwInfhnvrare I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for eaph.

(4) www TW %f&fhIT r970 vqr Wtfbv #t %!W -1 % gmtV fq8fftT f#11 wn aa
nMr vr qvwtqr 4qTftqfi fMRI+ VTfbrrft h qT}qr + + v&r =gt in vfbn v 6.50 ++ ©r vrqmq
qra%fbw@n8vTqTfjtTl

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) Tr attktf©TqTq4=&fbkHr mgqT+Mt #tajTfttvnqF6f#afhnvrmeqt ffH
T,-F, ##hr ®TFr TWIg +Tm wft?fh[NmTfbFwr (qmtf+f#) fhm, 1982 + fRfiT il

Attention in hrvited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) {fhTT v,–F, #fhr®ITqT qJMv+ hInt wftdMamfbFvr (fRTIZ) IT% Tft wflHt % THe

+ +J4qiql (Demand) v+ + (Penalty) qr 10% if gRT HaT TfiTTf {I @dt%, gf$faR if WTT

10 q(k NIK el (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

i–F#{ mTR QJmajl +RMt % +mta, qTTflV 8TT qMt # VhF (Duty Demanded) 1

(1) dT (s,,tion) IID % dw f+utftv rTf+;

(2) fhnTTa+qqahftz=FIIM
(3) #TqzhftafhF#%f%FT6%R®brTrfPrl

gBIf.FiT ' MT wild'qq§81{ WWT aqdTT qP w©R'n®qHTqbPiT if Tf 4mRw
VTr iI

For an appeal to be filed before the CESTAT, 10% of the DutY & PenaltY
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre_deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) mrd 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise mld Service Tax, “Duty demanded’ shall include:

(i)

(ii)

(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) q€wtqr%vftwmyTfbrwr %©vwq€t qr.3 %%rT qr-TXT WYMtK§tRqh RHUI
eraT% 10% %=mTVTakqdhr©wyfRqTftv8-aq©T% 10% Ww:=RqTmae1

In view of above, mr appeal against this order shall lie before the Tribunal on
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P.No . GAPPL/COM/STP/5223/2023-Appeal

ORDBR-IN-APP©AL

The present appeal has been filed by M/s. Poojaben

Mahendrabhai Sharma, E-403, Shakuntal Appmatment, Nr.

Ramwadi, Ghodasar, Ahmedabad -380050 (hereinafter referred to as

“the appellant”) against Order-in-Original No. 433/ AC/Div-

I/FIKB/2022-23 dated 28.02.2023 (hereinafter referred to as “the

impugned order”) passed by the Assistant Commissioner, Central

GST, Division-I, Ahmedabad South (hereinafter referred to as “the

adjudicating authority”) .

2. Briefly stated, the facts of the case are that the appellant are

holding PAN No. BOAPS7010H. The Income Tax Department

provided data indicating taxable income for the Financial Years

2014-15. On scrutiny of the data received from the Centra1 Board of

Direct Taxes (CBDT) for the Financial Years 2014-15, it was noticed

that the appellant had earned an income of Rs. 71,28,195/- during

the F.Y. 2014-15, which was reflected under the heads “Sales /

Gross Receipts from Services (Value from ITR)”filed with the Income

Tax department. Accordingly, it appeared that the appellant had

earned the said substantial income by way of providing taxable

services but had neither obtained Service Tax registration nor paid

the applicable service tax thereon. The appellant were called upon to

submit required details of service provided during the F. Y. 2014- 15,

however, they did not respond to the letters issued by the

department. The appellant’s failure to register for service tax,

respond to correspondence, and properly assess service tax liability

led to allegations of willful suppression of facts and evasion of

payment. As a result, a demand for service tax payment of Rs.

8,81,044/- for the F.Y. 2014-15 along with interest and penalties,
was issued.

2.1. Subsequently, the appellant were issued Show Cause Notice

No. V/ 15-189/Div.-I/Poojaben Mahendrabhai Sharma/2020-21

dat'd 22'12'2020 , wh'''in it w'' P”P'#-:%
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F.No, (;APPL/CC)M/STP/5223/2023-Appeal

a) Demand and recover an amount of Rs. 8,81,044/- for F.Y.

2015-16 under proviso to Sub Section (1) of Section 73 of the

Finance Act, 1994 along with interest under section 75 of the

Finance Act 1994 (hereinafter referred to as 'the Act) .

b) Impose penalty under the provisions of Section 77 (1) and 78

of the Act.

3. The SCN was adjudicated vide the impugned order wherein:

a) The demand of service tax amounting to Rs. 8,81,044/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the

Act

b) Penalty amounting to Rs. 8,81,044/- was imposed under
section 78 of the Act.

c) Penalty amounting to Rs. IO,000/- was imposed under section

77(1) of the Act.

4. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:

> According to wide Mega Exemption Notification No. 12/2012-

Service Tax dated 17.03.2012 the Central Government being

satisfied that it is necessary in the public interest so to do

hereby exempts the some of tu£able service from the whole of

the service tax leviable thereon under Section 66B of the said

Act

> The Appellant is involved in business activity which is covered

under Point NO. 30-“Camyfng out an intermediate production

process as job work of Textile processing.”

> The appellant have submitted copy of Form 26AS certificate,

"'"“:'“gB}:”:'-
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F.No. GAPPI,/COM/STP/5223/2023-Appeal

5. Personal hearing in the case was held on 13.03.2024. Sh.

Nimesh R. Hariya appeared for PH on behalf of the appellant. He

informed that the client is textile job worker which is exempt under
sr. No. 30 of the Notification No. 25/2012.

6. 1 have gone through the facts of the case, submissions made in

the Appeal Memorandum and the material available on records. It is

observed from the records that the present appeal was filed by the

appellant on 21.Og.2023 against the impugned order dated

28.02.2023 and received by the appellant on 28.02.2023. It is

observed that the Appeals preferred before the Commissioner

(Appeals) are governed by the provisions of Section 85 of the

Finance Act, 1994. The relevant portion of the said section is

reproduced below:

“(3A) An appeal shall be presented within two months from the date
of receipt of the decision or order of such acijucbcating authority,
made on and after the Finance Bill, 2012 receitled the assent of the
President, relating to senice tax, interest or penalty under this
Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, if
he is satisBed that the appeILant was preuentled by suffIcient cause
from presenting the appeal within the aforesaid period of two
months, allow it to be presented within a jurther period of one
mortttt. ”

6.1 in terms of Section 85 of the Finance Act, 1994, an appeal

before the Commissioner (Appeals) is to be filed within a period of

two months from the receipt of the order being appealed. Further,

the proviso to Section 85 (3A) of the Finance Act, 1994 allows the

Commissioner (Appeals) to condone delay and allow a further period

of one month, beyond the two month allowed for filing of appeal in

terms of Section 85 (3A) of the Finance Act, 1994.

6.2 in the instant case, the impugned order dated 28.02.2023

admittedly received by the appellant on 28.02.2023. Therefore, the

period of two months for filing the appeal before the Commissioner

(Appeals) ended on 28.04.2023. The further period of one month,

which the Commissioner (Appeals) is empowered to condone for

filing appeal ended on 28.05.2023. They@RW\ present appeal

6



F,No. (;APPI,/COM/STP/5223/2023-Appeal

was filed by the appellant on 21.09.2023 is, therefore, filed beyond

the Condonable period of one month as prescribed in terms of

Section 85 of the Finance Act, 1994 and is time barred.

6.3 My above view also finds support from the judgment of the

Hon’ble Tribunal, Ahmedabad in the case of Zenith Rubber Pvt. Ltd.

Vs. Commissioner of Central Excise and Service Tax, Ahmedabad –

2014 (12) TMI 1215 – CESTAT, Ahmedabad. In the said case, the
Honl)Ie Tribunal had held that:

“5. It is clear from the aboue provisions of Section 85(3A) of the
Finance Act, 1994 that Commissioner (Appeals) is empowered to
condone the delay for a further period of one month. The Hon’bte
Supreme Court in the case of Singh Enterprises (supra) heLd that
Commissioner (Appeals) has no power to condone the delay beyond
the prescribed period. In our conskiereci uiew, Commissioner
(Appeals) rightly rejected the appeal following the statutory
prouisions of the Act. So, we do not fInd any reasons to interfere in
the impugned order. AccorcZngLy, we reject the appeal fIled by the
appellant. ”

7 . In view of the above discussions and following the judgment of

the Hon1)le Tribunal, supra, I do not find this a fit case for

exercising the powers conferred vide Section 85 (3 A) of the Finance

Act, 1994. Therefore, I reject the appeal filed by the appellant on the

grounds of limitation.

8. Wtta@afzHTWH witamfMqmmaft$€f®oam}I

The appeal filed by the appellant stands disposed of in above
terms .

~HTq©T (&rW
Date : /LO .03.2024

Atteste' ’==q) dV Ch. hf

HeRefM (G,tR,)
a.d.VH,a.Gf6FtGT©Tq
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M/s. Poojaben Mahendrabhai Sharma,
E-403, Shakuntal Apparatment
Nr. Ramwadi, (3hodasar,
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To

Copy to :

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2. The Principal Commissioner, CGST, Ahmedabad South

3. The Assistant Commissioner, Central GST, Division-I, Ahmedabad

South.

4. The Supdt. (Appeals), CGST, Ahmedabad South (for uploading the

OIA)
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